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678 POTTEE AND OTHERS vs. PETTIS. 

Some exceptions were taken to the refusal of the Court to give 
certain instructions, but they present substantially the same ques- 
tions that have already been discussed. 

The judgment must be affirmed. 



Supreme Court, Rhode Island, September, 1853. 

JAMES B. POTTER AND OTHERS VS. AVERT PETTIS.* 

Vessels Lave a right to use a warp in getting in and out of the harbor of a navigable 
river, and to extend the warp across the entire channel ; but on the approach of 
another vessel, it is the duty of the vessel using the warp to take notice of such 
approach, and so to lower the warp as to give a free passage through the ordi- 
nary traveled part of the channel, and to indicate to the approaching vessel the 
point intended for her passage. The approaching party is not bound to pass at 
the point indicated, but may pass at a different point if he honestly thinks it can 
be done without interference, but in such case he will be liable for the damage 
which ensues, unless he can prove that he disregarded the notice of the otiier 
vessel in the bona fide belief that he could so pass without damage to it, and the 
burthen of proving this will be upon him. 

This was an action of trespass tried at the Court of Common 
Pleas, before Staples, J., from which it came up on exceptions to 
the rulings of the Court. The plaintiffs are owners of the schooner 
Anna Jenkins. The crew of the schooner were engaged in getting 
her out of the harbor at Providence, and for this purpose were 
warping her off from the wharf on the east side of the river by a 
line about one hundred fathoms in length, one end of which was 
fastened to a dolphin on the western verge of the channel, and the 
other to a winch in the schooner, upon which the crew were heaving. 
The defendant came up the channel of the river, unperceived by the 
men in the schooner, in an oyster boat of about three tons burthen, 
loaded with oysters, and without giving notice of its approach, 
passed the line about thirty feet from the schooner's bows, and 
parted it, the line when drawn up presenting the appearance of 

■ 2 Durfee's Rep. 483. We are indebted to the courtesy of the Reporter for the 
sheets of this volume. 
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having teen cut by a sharp instrument. The line had been slack- 
ened a few minutes before the passage of the defendant's boat, to 
allow the passage of two sloops, and was at the time so slack that 
the defendant's boat might have passed nearer the centre of it 
w^ithout obstruction. It also appeared that the water at the dol- 
phin was about seven feet deep, and that the defendant's boat 
could have safely passed to the west of it ; or might have passed to 
the east of the schooner, between it and the wharf, the schooner 
being about thirty feet distant from the wharf. The evidence also 
showed that the dolphin was placed in the harbor by the authority 
of the United States, to be used in warping oif vessels, and was 
used for that purpose. The Court charged the jury that the river 
was a public highway, and as such every person had an equal right 
to use it ; that if the defendant, being engaged in lawfully passing 
up the river, parted the plaintiff's warp by his boat running against 
it, and without proof of his express intention to part it, trespass 
would not lie for the cut; and so, if the defendant parted it when 
his boat was afoul of it by pushing it down with a shovel or like 
instrument, the intent being to get his boat over it, and not to part 
the warp; that vessels warping in and out have the undoubted 
right to stretch their warps across the channel, if they do not 
interfere with the free passage of others; but when another ap- 
proaches, he who stretches out such impediment is bound to let go, 
and the approaching party is not bound to give, but the other must 
take notice of his approach ; that if the defendant, in running up 
the river in the place usually traveled by his and similar boats, was 
entangled with a warp stretched across the entire chanel, he had a 
right to free himself and remove the nuisance, although in some 
part of the channel the warp was so far beneath the surface as not 
to interfere mth the passing of his boat had he attempted it at that 
place, he not being bound to take an unusual course or to pass to 
the west of the dolphin ; but if the defendant cut the line without 
such justification, the plaintiffs were entitled to a verdict for the 
damages. The jury found for the defendant, and the plaintiffs 
now moved for a new trial upon exceptions to the charge. 
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The opinion of the Court was delivered by 

Greene, C. J. — The river is a navigable highway, in which all 
have an equal right. The defendant's oyster boat and the plain- 
tiff's schooner are equal in this respect. 

Vessels have a right to use a warp in getting in or out of the 
harbor, but this must be done in a way not to interfere with the 
rights of other vessels to the free navigation of the river. 

The plaintiffs have a right to extend their warp across the entire 
channel of the river, if there were no vessels passing, but on the 
approach of another vessel it was their duty to take notice of such 
approach, and to lower their warp so as to give ample space in the 
ordinary traveled part of the channel for her to pass, and to give 
timely notice of the space so left. They were not bound to slacken 
their warp so as to leave the entire channel free. The vessel ap- 
proaching, on the receipt of such notice, ought to take her course in 
the part of the channel indicated by the notice. We do not mean 
to say the approaching vessel is bound, absolutely bound, to take 
such course. For if, on the receipt of such notice, she takes her 
course in a part of the channel other than that indicated by the 
notice, and this is done in the belief, on the part of those in com- 
mand, that there is depth of water over the warp suiBcient to pass 
in the course taken, and an honest though mistaken judgment is 
exercised in the matter, without any design or intention of inter- 
fering with the warp, the approaching vessel would not be liable, 
should she under such circumstances get entangled in the warp, 
and, in order to free herself from it, cut it, this being necessary for 
that purpose, and not done willfully or recklessly. But when the 
approaching vessel disregards the notice, and takes her course in a 
part of the channel different from that indicated by it, the burthen 
of proving this is done in good faith, on the part of those in com- 
mand, will be upon the approaching vessel. 

The prima facie presumption, under such circumstances, is, that 
the disregard of the notice was reckless or willful ; and in either case 
the approaching vessel would be liable for any interference with the 
warp or injury to it. 
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The burthen of proving the warp was slackened and timely notice 
given is on the vessel which uses the warp. But if notice is given 
the approaching vessel, and those in command do not know of the 
space left, she is at liberty to take any course in the channel, and 
is not liable for interference with the warp under such circumstances, 
although in fact ample space was left her to pass in some portion of 
the ordinary traveled part of the channel. 

Finding an obstruction extending across the channel, and know- 
ing of no provision to pass without interfering with it, she would be 
justified in taking such course as those in command thought proper. 

Whether, therefore, the charge of the Court of Common Pleas 
was correct or not, depends upon what the evidence was as to the 
fact of the rope being slackened and timely notice given, or know- 
ledge of the fact by the defendant otherwise. 

If the defendant had not notice or knowledge of the fact, the 
charge was correct ; and after a careful examination of the testi- 
mony, a majority of the Court think there is not such evidence of 
the fact, as called on the Court to state the law to the jury applicable 
to such a state of the case. 

The evidence negatives any notice being given from the schooner ; 
those on board did not know of the approach of the defendant's boat 
until the line was cut. 

New trial denied. 
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PERRY DAVIS VS. GEORGE KENDALL.* 

1. The inventor of an unpatented medicine has no exclusive right to make and vend 
the same ; but, if others make and vend it, they have no right to vend it as the 
manufacture of the inventor, nor to adopt his label or trade-mark, nor one so 
like it as to lead the public to suppose the article to which it is affixed is the 
manufacture of the inventor, and they are equally liable for the damage whether 
such trade-mark be adopted by fraud or mistake. 

• 2 Durfee's Eep. 566. 



